(4=

Mﬁmmm

FACILITIES =




SHABBOS OPERATIONS

Operating Nursing Homes and Assisted
Living Facilities in Accordance with Halachah
A Guide for Owners,
Administrators and Employees

T—— —

APROJECT OF BAIS DIN MAYSHARIM

Reviewed by: Rav Yaakov E. Forchheimer
and Rav Doniel Y. Neustadt

END OF LIFE ISSUES



FIRST EDITION
November 2021

SECOND EDITION
January 2022

THIRD EDITION
April 2026

©

ALL RIGHTS RESERVED
ISBN: 978-1-60091-918-3

Please send any comments or questions
regarding this sefer to Bais Din Maysharim
625 Forest Avenue, Lakewood, N.J. 08701
at healthcare@maysharim.org

or call (732) 905-3005 ext. 3

Proofreading by:
Mrs. L. Gruskin (732) 363-4997
Mrs. Cindy Scarr: cynthiafrederica@gmail.com

Typesetting by:
Machon Aleh Zayis (732) 513-3466

Cover design by:

VIVIDESIGN
SRULY PERL | 845.694.7186
mechelp@gmail.com

Printed by Machon Aleh Zayis

> VN
Ay 19913

R332 TY KW D90 NO Y

publish@alehzayis.com | 732.513.3466
FAX- 7%9.865.7000 | 729 287 7841




Healthcare Facilities in Halachah:

A Project of
Bais Din Maysharim
Healthcare Halachah Division

Rabbinical Directors:
Rav Doniel Y. Neustadt
Rav Dov Kahan

Project Founder:

Mr. Yaakov Frommer

Editor in Chief:
Rabbi Shlomie Dickman

Contributing Writers:
Rabbi Shlomie Dickman
Rabbi Boruch Greenspan

Rav Dov Kahan
Rabbi Kalman Katz
Rabbi Moshe Rotberg
Rabbi Yosef Weinman




RABBINICAL COURT

PIRPT N

MAYSHARIM DMIWn

Guipep By Bais Din Tzepek oF Bnel BRAk
FOUNDED BY RaBBl Nissiv KaRELITZ 9”31

Bais Din Maysharim was founded over two decades ago under the guidance of the venerable
gadol, Hagaon Rav Nissim Karelitz zt”], and currently has more than twenty experienced
Dayanim on staff.

The unique policies instituted by Maysharim, along with its professionalism and integrity,
have earned it a reputation as one of the most prominent Batey Din in America. Its volume of
diney torah is a testament to the broad appeal and confidence that Maysharim has inspired within
the klal.

Beyond serving as a venue for dispute resolution, Maysharim is also committed to educating
the public and raising awareness in the area of Business Halachah. Maysharim Dayanim have
authored various works in both English and Hebrew on business ethics and their contemporary
application, have been featured in seminars in numerous communities across North America,
and continue to bring innovative educational programs to the general public.

Maysharim is committed to the ongoing education and training of the next generation
of high caliber poskim. Its Dayanim have successfully guided numerous Choshen Mishpat and
Even Ha’Ezer kollelim, producing accomplished talmidei chachamim who serve in rabbinic and
dayanim positions. Currently, there is an expanding network of kollelim in Lakewood, Brooklyn,
Manbhattan, Cleveland and Passaic, under Maysharim’s guidance. These kollelim ensure that
the next generation of poskim and dayanim will have the knowledge and expertise to provide
guidance and advice to the klal in all civil matters.

Maysharim provides a full spectrum of business halachah services. Maysharim offers
help to halachah-conscious businessmen in drafting halachic and legally compliant partnership
agreements, wills, heter iskas, and more. Maysharim also operates a business halachah hotline,
making it easy for everyone to connect with dayanim and experts when navigating challenging
situations, including healthcare, ribbis and Shabbos areas. These initiatives grant the klal ready
access to the practical tools and guidance that they need to ensure that their business dealings,
and personal monetary dealings, conform with halachah.

The Maysharim Business Halachah Hotline can be reached at 732.905.3005.

This sefer, Healthcare Facilities in Halacha, is yet one more way that Maysharim is at the
forefront of addressing today’s contemporary halachic challenges for the public at large.

Maysharim has created a Healthcare Halachah Department to address the klal’s shailos, and to
assist in the drafting of the various shtaros relevant to the proper halachic operation of a Jewish-
owned Healthcare Facility.

The Maysharim Healthcare Halachah Department can also be reached at healthcare@
maysharim.org.

Office & Mailing Address: 625 Forest Avenue, Lakewood, N.J. 08701 ¢ Tel: 732.905.3388  Fax: 732.905.5880 * office@maysharim.org

Rabbinical Courtrooms: 625 Forest Avenue, Lakewood, N.J. (Rear Entrance) :¥”720 mawh
2913 Avenue L, Brooklyn, N.Y. (Lower Level)

2722227 PTX PT A NMONA
5781 PI9IY O 137 PRI 1IN MYRIA




TABLE OF CONTENTS

HASKAINOS ..o e e 9
FOreWOIrd ........oooeniiie e e, 15
INtroduCtion .........ooimmiii e 23

Section 1: Operating on Shabbos and Yom Tov

Chapter 1: Amira Lakum — Instructing a Non-Jew (to Perform
Work Prohibited t0 JEWS) ......uviiiiiiiiiiiiiiiie e 27

Chapter 2: Facility Operations on Shabbos and Yom Tov ................. 45

Chapter 3: Schar Shabbos — Payment for Services Rendered
0N Shabbos ......cooiiiiiiiiii 62

Chapter 4: Jewish Residents and Employees Violating
Shabbos ...t 69

Section 2: Food Service

Chapter 5: Commerce with Non-Kosher Foods (Serving Non-Kosher

Food to Non-Jewish Residents)..........ccoccoovioiiiiiiiiiiiiiiiiiiieee 80
Chapter 6: Lifnei Iveir: Causing or Aiding Someone to Sin................ 95
Chapter 7: The Importance of Kashrus in a Facility......................... 107

Chapter 8: The Optimal Approach: Operating a Fully Kosher
Facility (basar she'nisalum min haayin, bishul akum, basar bchalav,

SEAM YANUITL) ...t 118
Chapter 9: Options for Operating a Non-Kosher Facility ................ 142

Chapter 10: General Food-Related Issues (Netilas Yadayim,
Reciting Brachos, Birchas HAMAZON) .........c..cccovevvevieniienoieniiiainen. 162

Chapter 11: Operating a Healthcare Facility on Jewish Holidays....... 171



Section 3:
Chapter 12:
Chapter 13:
Chapter 14:
Chapter 15:
Chapter 16:
Chapter 17:
Chapter 18:
Chapter 19:

Section 4:

Chapter 20:
Chapter 21:
Chapter 22:

Chapter 23:

Section 5:

Chapter 24
Chapter 25
Chapter 26
Chapter 27
Chapter 28
Chapter 29

Appendix: Sample Contract

Non-Food Related Halachic Issues

Defining a Jewish-Owned Facility

Medications

Tevilas Keilim — Immersion of Utensils

Ribbis — Interest

Hiring Employees from Another Facility

Avodah Zarah Issues

“Following Their Ways”

Laws Pertaining to Jewish Employees in a
Healthcare Facility

Nurses Causing Jewish Residents to Sin

Serving Chametz or Basar Bchalav to Residents

Negiah, Yichud, and Hirhurim

Teaching Torah

Medical Issues in a Healthcare Facility

: Treating Terminally Ill Patients

: Assisted Suicide and “Mercy Killing”

: The Laws of a Goses

: Advance Medical Directives

: Kevuras Yisrael — Jewish Burial

: The Halachos of Tumah for Kohanim



2722197 SR
P72 %A - P P TR
(1013 ©TI8) TV DI NNOY 1
P13 ma

" ’ %
dEA [l AN £ "2

. . PR
. b} wal e Ak anfirl AR
Ak A /W‘f// yoN
!

efe
'y a7
'OI\,,_/ ,‘)'_II\J AAR

w4 few PN’ wnel
3,.//./\ wWie 'l ‘ o I\OJAI

n

e
YA
Yl el ot )’/E sl anfe ,
> — , .
~Non
/‘/': 3;3_/,2 NIN _/YI\/J’/5/ ..(fer\ /)
’\t/

o R
s aedfe

wH4A ?//{\ A o

HoN D ’

NEY, '\aﬁf‘ .1\5 U‘(s,p » \ 0 /.- ,f pp’l \a’l
e st U‘(P hepa Aflfed 2 / TN

\ .

nah 03P¢ " JA AR A2 291737

,rr NI
_A/‘.A-b[\ _«1(&0

- 5 A [;],/‘ _‘.g[\@
Lo o4 /p°

R4 (eda) Y] ;}3 ,\af

{
as 500 Y 2/5]
,,Jr r Vif(l\-‘ N":? A

{33 F)l LAt fAC/Y—(:)P FdAf ] 2 o /: .

’Mr\ ﬂ“ (’D 2 R /r,\—/‘ PF"‘ d /.
o t, . AUA » ~ /

aCr? g Ga Y nr{ﬁ; “

)fo'\ @1/@
(\

03-6161319 .0P2  03-6184743 YV 5160114 712 %13 66 WIR 1N ‘M

9"UN NUNI N7 'R

O3 D723 O°IPT 0712 D70 TWR “INAR *N1” pOyn 10319 OnY w2 277X 27NN 71277 70
YW DPYN 3135 MW NMY PR NN MYNW 1277 W2 7T POV ,R"MN I OPRY DN

,1T POV POV IRP DWIR OY TP 07N D13 1IMyni ™p*h Py 70w n” ¥77°1°710 novd
NN TIW N 2390177727710 B3 YV ,AT POV MMwpn MYRWH Y3 X 122 122w NN 1109
JIPN%0 MYRW 5713 7720 TR WD) 372 Y2 NV NN DU

921 .7W» K20 RHYDY RPNNY 12970 97 PROY MY NXW 1 YD PIng 127 K 717 790 RN
2wnT°H1 9317712009 PHY T 1272 RN ,N35070 97V POy HmY Topni

nvR T
MM IRV




<™ P Y

& 12
' aben p'vs

n7a
9"wn Yo

" X797 RYDWIM PR TIARN Y GIMWwna TN anNw RYDIN TD0N IR TR 10
IPY> 177 RHDIM IP°7 *11TM AN PPV AR 0N RIOHW 10p>T indw onnar
RO RTARh)

D°OIIDNNA INRN DPTRTNN MR TIIRYY 0717 °) ,AVWi IR X 77 790

3 N3 MINYIIN MMM T MYRWI D710 NI DWW D7IPT 7onn *Nan

9903 .31 NIND TIVY DOTYIND INRNI ,MMOR MYINN ,NIW M0 15901 oOmnn
OPPITRT 0MPY1911990 MORWI pow 17 I’

19w YN 717191 DY 0°115) 0T’ T’PODI VT DYV V1 ITIOM PIV 100N
JPOAIRA

SPIRAYY A0 9 73091,0°390 IR MOt 17w RM0H9W 9900 77ammY o3




SYRMHIIND 170N DR APy
P"Pl \{"”3
VX TIRNPYD

Yaakov E. Forchheimer
604 Sixth Street -
Lakewood, N.J. 08701
(732) 364-4919
76

o Hinign b afegn AT e (3 2 g p ('/5),\3'» 7/(,3
Xl ///"/V A) /'}Yf /\1 '\f //"j,/f( .,y?,) 6’0 7¥) ,\J—eﬁ é)m// ) /,M}f

o lfie @by Ny e AL L Ay be A A
ey epipal siGy ! g vy ofiva

?H}(/h//vh/flnj PIRY 2ypg slms nifesn Pyl Vo
Drtex e 1>f /kfj A WAl S A 722 Y){ [;.) /vr&f :7/}?(( A
e, [ ar 90 onk /r:/‘W W2 Ny RV T U SV YR AT

ey Pn ebin 00 o> wypg sl Aoy e

tven Je Bsn wboa /f'Z'Pf/M/"?ﬂﬂ“ff o L¥ BT Lp 8
W0 (sl aidn 00 1wt A SRl 20 onlp Y 2 N2
e /!

Allzn) D 5 /A[f/ vof Hedtheos Falbien v B ollecily

Afh/f)//ffyfnf /"J"/“ Af’/{ ,ola‘/f/rp’”h zmjf Ff/’r fya2l, fy/m
13 A A

) n
At 23 I 0 e 2ol 2 Ak ALl A(D p00A) 4D 1>
_/,ﬁf N AT

3?/1 /r&n,y 77f 7/'/\€7& /;({,g/f PN ,1(5

VN [N e Aﬁ”

7’02

TV MWD WRIN D PIRP OTR YW PN Y3 XD ORIITT MR RDHNN 27230 (0) 71X DX
,2ARPIRY MORIIN PN ORI MIP PR DIR, IWT AT MPTY P00 703 PIVY P07 DINR .IWH UK
I3 037900 1V NN POV, NPNIN TV TN DX RINT

990 MWYH NNTA 29 NPW PIRT, MMM MORY 1277 @ DIPT 2N DMHYIN 003100072 i
990 72N R"0HW I IPY> 17NN N I2TY TIM R WIRD YW I IRWI 7T 12T .0 W0 TR DY
PN T DPwYN 9 WYY 0T TIPT 2w NYNINA NMIXND MYRWH Y3 0V

PTNION TV OVY M2 wITH 11721 YW H2137  1wnn RV 0w 1RNP*T 0NN 17730 0V 117 Y710 29m
MYRWN 931259 7122 Healthcare Facilities in Halacha mw IXI1pw 11wn 790 172m 7T MTIX 020N
RN NYWA P ATRI 12002Y MM TN AR 009K DRIV M2 PRIINN AT PIVI IR0

DUY TR NWYNI NN 12139 7770 IR 07099 20277 DX M1 711 D°povnna 93157

9"UN NWNIM > 7% 72 NWID PUwY Oy Omnnm Yy nR1 7Y Y
WNPAIRD J157 O¥IDR APV




TeL. (718) 520-0115
FAX (718) 268-0186

A ik
CONGREGATION NACHLAS YITZCHOK

141-43 73rD AVENUE
KEW GARDENS, HiLLS, N. Y. 11367

v

Yy .
NOACH ISAAC OELBAUM - . » - - £ EMIbAK PR R
RaBBI /")/ d‘é/“ p,‘[.lﬁy 520/ 2 A/ ¥ e ernEnys

. AUTHOR OF SEFORIM pry” A5 PP YK 3V
MINCHAS CHEN 23,05 N oYK Y3

; » v Lo romle
,J"/xf‘ /’A\//ﬂ p—)/,/‘ ""f)" s I '
,/',ﬁ A ﬁsﬂ/ﬁ)& /A 2./ YAV Aart SYJAS

’ 4 P fer’ s fe2rA Lo A
L z)/J/'///)/[;‘/),\/ /,w L2 2 ,37,1..»'—&) ’:’j[’

A% Jer [C R plen3S ke /"“,"
j/)/;:)’ﬁfoa’,yty///ﬂc rdf s f/y San s Jephon

L a3 I [t a7
7 )))/{y;”" /‘)’”/X/”)'/”)/)"b)/ "{/) A))w(,JL
pdop D000 Ypda ] (G AS 120 et AS 1S e .
Wy ra _//a//e. /3 ofbr onz A@ >0/ JJ’:‘//;; /f‘ }
,ot?,j/r,/))c)/) A Vs A28 -/)'-/\/‘: X8l T

3 Sodrse ABypas DI DY Mpfe P DS afs B

f’e/f/)//)/f,(///,) f/);aﬂw'e D) QAN y
, 65 A uwj pS AYPA) AN} /J//q,/ %;/};,) AT &

/] oL /40/» 7
prfsin » pon Alelisly per M-
.'vlf/v)//. 1”‘//7 ///)/f’/j//fzj

’ \/lsﬁﬂ)/%_‘,-' /e‘?-' > y o

7'01
P”9% 9”WN "0IR WYY’ 1702 ‘N O

2N PN 2N WK MKRIY 2151 AN NN 7 Mya amam ony PR 00nan orndnT Y’ 1N
INDPT YW ONTIR 77 07w 0250 YW Apnva PR 2R N 0 RPR RI2ORD 170,20 DR
2 9PY PIVA DPT M7 PO, Awyn Y YN THNI NN 1T RN TR RON),R"0YW
DNWRIN NVW 11591 7127 RPTT RPDVD TP 17 NIWID 7NN Yy 070 TwR /ndn 97y max
MY PRAY 791 DN DY NAT 12T 7RI ITOI NV DYV NV TP HY MO PRYAN 27T DNINRM
1M T2 NOYINM 1997 79y MAN 2N 9171731 O Y31 'wyn ,pInn Yy ' Tvn Mwwni 9 N

WO NMIT NV NN PO WNpn T1Av1 Puni?, mann Yy 7115 797w 713711 7120
JPIRAY NN TN DPYINN NN D270 DX MITH1 NN YY 11N o

NIRRT X2
oMavR PPYRM




FOREWORD

To My Dear Fellow Healthcare Facility Operators:

It was the mid-1990s and I was in the Ramada hotel in Yerushalayim,
chatting with a fellow hotel guest. At the time, I was working in the
jewelry trade. My new friend had also worked in that field, but had
since transitioned to the healthcare industry, becoming a Nursing
Home operator. Intrigued, I began to seriously contemplate a similar
career change. Not long after, I purchased my first Nursing Home,
bsiyata d’Shmaya.

Since the Nursing Home industry was a prototypical “Jewish
business,” with so many Facilities owned by frum owners, it didn't occur
to me to question or research any halachic issues prior to entering the
industry. I innocently imagined that I would “do whatever everyone
else does.”

Then, after I purchased my first Home, I asked the obvious question:
“What happens on Shabbos?”

Sure enough, I was immediately provided with a shtar mechirah

— the simple mechanism that “everyone was using” to operate on
Shabbos.

But as time progressed, I began to wonder how does this really work?
I only met my non-Jewish “partner” once — when he initially signed
the contract — never to see him again. Is it that simple to make him the
owner of the Facility each and every Shabbos while the Nursing Home
operates on Shabbos just as it does during the week?

And the questions kept coming:

— How can my Facility serve non-kosher food to Jewish residents?
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— For that matter, how can my Facility do business with non-
kosher food, such as non-kosher meat — isn’t that a problem
even when dealing with non-Jews!?

— Must I affix mezuzos in the rooms used by Jewish patients?
Does the front door of the building require one?

— How can I allow chametz into my Facility during Pesach? Or
avodah zarah paraphernalia in the Facility’s prayer room?
May we even have a prayer room in the Facility?

And on and on....new issues were constantly arising.

I discussed my questions with rabbanim in America and in Eretz
Yisrael to receive guidance. In the course of my discussions I became
increasingly aware that there are numerous issues that need to be
addressed that few owners — if any — are cognizant of.

Incorporating the guidance I received from the rabbanim, I
repeatedly revised my shtar mechirah, so that it best satisfied all
halachic requirements. I also began to focus on the necessity of
satisfactorily addressing the issue of non-kosher food in my Facilities.
Hagaon Harav Menashe Klein zt”] really drove the point home for me
when he related the story of a Mrs. Gonzales, who was mistakenly
assumed to have been a non-Jew and was fed non-kosher, until she
asked a Jewish owner for matzos on Pesach!

With his encouragement, I began to convert my Facilities to all-
kosher operations. This overhaul created a new series of challenges,
which I managed to overcome, bezras Hashem. However, it became
clear to me that a halachic solution that would work for everybody
would not be easy to come by.

After struggling with these issues for years, I realized there was an
urgent need for a sefer that would provide much-needed guidance for
the many Nursing Home operators who were also grappling with these
issues, and even more so, to bring awareness of these serious concerns to
those who don't even realize that they needed to be addressed. I turned
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to an old yedid of mine, Harav Dov Kahan shlit"a, the av beis din of
Bais Din Maysharim of Lakewood, rav of the Khal Rayim Ahuvim —
Arlington Shul of Lakewood, NJ, and author of numerous halachah
sefarim, and requested his assistance in this monumental project. Rav
Dov accepted the responsibility of overseeing the project, and hired
capable, accomplished talmidei chachamim to research the issues
involved and document their conclusions. The Bais Din Maysharim
halachic department also initiated a she'eilah hotline for all Healthcare
Facility-related questions, which can be reached at (732) 905-3005 ext. 3
or by email at healthcare@maysharim.org.

Thus began the process of identifying the myriad questions in
Halachah that needed to be addressed, carefully considering each issue
and its many repercussions, and attempting to identify halachically
acceptable solutions. This was a difficult task, requiring considerable
time and effort.

I will give you an example of why this task was so daunting:

The problems relevant to keeping businesses open on Shabbos are
not new; they have been discussed in halachic literature for hundreds
of years, and much has been written about them.

The issue of a Jewish business serving non-kosher to other Jews, on
the other hand, is almost unprecedented in Jewish history, and very
little has been written about it in classic Halachah sources.

Thus, this issue — among numerous other issues in this sefer —
needed to be delved into as practically new questions. And this entailed
discussions with many, many rabbanim.

(Please note that regarding the particular issue of serving non-kosher
food, one of the most difficult in this sefer, our conclusions are based
on the majority opinion of the rabbanim with whom we consulted.
Approaches other than the ones we present were also suggested, but
after much consideration and consultation we have chosen to present
the ones that have the strongest basis in Halachah.)
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When it came to several particular issues, the decision was made
to present certain leniencies that need to be relied upon to address
those problems. Some may feel that it is not proper to look for halachic
leniencies. See, however, what Harav Moshe Feinstein zt”] writes
(Igros Moshe, Orach Chaim, chelek beis, $62' and §66?) regarding the
importance of finding halachic leniencies where strict interpretation
of Halachah would prevent Jews from entering a particular industry.

Of course, the guidelines in this sefer are general in nature. In
actuality, each situation will have its own nuances, some of which
may impact the psak halachah. Therefore, one should consult with a
halachic authority before applying the principles presented within.

One final note mentioned in this sefer that is worthwhile to point
out here, at the outset: As a frum Nursing Home operator, you will
invariably come into contact with many Jews who are marginally
religious or not religious at all. You have a tremendous opportunity for
kiddush Hashem, and to help these patients and their families make the
right choices. Specifically, when it comes to end-of-life decisions, and
to burial arrangements and the like, if you have established a warm
and respectful relationship with your clients and their families, you
will be in the unique position to guide the family to adhere to Jewish
law and customs.

I would like to express my deep hakaras hatov to Harav Dov
Kahan shlit’a, and to the many people who assisted and directed this
enormous project, and saw it through to completion. In particular,
I want to thank Rabbi Shlomie Dickman shlit’a, author of sefer
Shloshim Yom Kodem Hachag, among other sefarim. He literally “put

1290 Y02 3 139 WwNw? XY 20 TONI OX HIR 7T 1Y Dwp NI 00 ORT 0w YT .1
MY DMYL WHNY PRINM HRIWN 1177 YW w3 NY Y33 Imon Y

RX01 7P 000 0w YD OnY YA ArTn 2T Priom om Yax :ow 97 .2
J19T ARV MWYY W, MIIWH 0ON11 IR AN MY TWEK IRY



FOREWORD 19

in nights as if they were days,” and took this project to heart as if it was

a personal project.

I am deeply grateful to Harav Doniel Neustadt shlit’a, author
of many Halachah sefarim and rav of the Pine River Village shul in
Lakewood, NJ, who gave many hours of his precious time to guide us

in this project, in addition to reviewing the sefer.

Harav Yaakov Ephraim Forchheimer shlit’a, senior posek of Beth
Medrash Govoha of Lakewood and my personal rav of many years,
took time from his extremely busy schedule to review the sefer. May
Hashem give him the strength to continue to guide his kehillah and the
bnei hayeshivah, as well as the many others who rely on his counsel to

live their lives in accordance with Halachah.

Rabbi Moshe Rotberg shlit’a, author of Emergencies in Halachah
and Medical Decisions in Halachah, rav of Khal Zichron Yechezkel of
Toms River, and posek of Hatzalah of Lakewood, authored the chapters
of this sefer which deal with medical issues in Facilities, as well as
Jewish burial. May he be zocheh to continue guiding Klal Yisrael with

his great expertise in these fields for many, many years to come.

Rabbi Yosef Weinman shlit’a, author of numerous Halachah
sefarim, authored four of the first five chapters of this sefer. Rabbi
Boruch Greenspan shlit’a, member of Bais Din Maysharim of
Lakewood and bochen b’inyanei Choshen Mishpat, provided vital
assistance in coordinating this sefer, as well as authoring the two
financial chapters. May they continue to be among those who are

mezakeh the rabbim.

The sefer was expertly edited by Harav Eli Herzka shlit™a, rav of
Khal Meor Chaim, and editor of many English Halachah sefarim.
He was assisted by Rabbi Zev Epstein, editor of the sefer Life’s
Ladder, among many other sefarim. Rabbi Eliyahu Jacobowitz also

contributed to the final editing.
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To the many other individuals who assisted in the project, too
many to name, I thank you all and wish you continued success in all
your endeavors.

I would like to express my deep :wn 1150 to my "nnw Y n nwr, who
stands behind me with her unwavering support for all my endeavors.
It's only with her sacrifice and encouragement that I have merited
to spend many hours w30 m°1°Y1n5 pa and to bring this project to
fruition. May the y”"w11 grant us 0w oy m>* X and much nni from all
our children and grandchildren.

My fervent tefillah to Hashem Yisbarach is this: that this sefer brings
awareness and education to my fellow Healthcare Facility operators
and administrators, and help guide them in operating their Facilities
in full accordance with Halachah.

- 719737 PN RIW - NIV TPNY MITIY DNYIY IR 230N PRI 0
ANYXM 1371 MR DNW DW WTPY T7° 13913 197w IR 13973 1TpT Mot
Riiathlvatialri]

Of course, implementing the halachos presented in this sefer will
often entail mesiras nefesh. I therefore end with a tefillah — may our
mesiras nefesh finally engender the long-awaited Geulah sheleimah.

Yaakov Frommer
Lakewood, N. J.
Elul 5781



FOREWORD 21

FOREWORD TO THE
THIRD EDITION

With shevach vhodaahto Hakadosh Baruch Hu, the sefer
Healthcare Facilities in Halacha was published less than five years
ago. It is with great excitement that we present the third edition.

The enthusiastic response from healthcare operators and
administrators and from Rabbanim alike illustrates the need
that this sefer has met. Bezras Hashem, the sefer has become a
fundamental resource for the many questions that constantly come
up in this very complex environment.

Based on numerous questions we received regarding the unique
halachic challenges that arise in the healthcare setting, this new
edition has an entire chapter devoted to the topic of tumas hameis.
The complex issues of tumas hameis aren’t widely studied or known,
and a section in which these halachos can be easily referenced will
be an invaluable resource when questions arise.

A special thank you goes to Rabbi Kalman Katz shlita, Rosh
Kollel Mechanchim of Lakewood and well-known expert in the
halachos of tumas kohanim, who wrote this new chapter. May he be
blessed with brachah and hatzlachah in all his endeavors.

In addition, I would like to express hakaras hatov to Harav Dov
Kahan shlita and Rabbi Shlomie Dickman shlita, who continue to
devote much time and energy toward this important mission.
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With continued tefillah to Hashem Yisbarach that this sefer will
bring awareness and education to my fellow healthcare facility

professionals and guide them to operate their facilities in full
accordance with halachah,

Yaakov Frommer
Nisan 5786
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INTRODUCTION TO
HEALTHCARE FACILITIES
IN HALACHAH

The following is a short synopsis of the two primary areas
of halachic concerns discussed in this sefer: How to operate a
Healthcare Facility on Shabbos and the kashrus of the food served
in a Facility. This guide should not be used without first reading
the full text, as it does not contain many of the details discussed
within; rather, it is intended only as a short introduction as to what
will be discussed, as well as a helpful review guide. Additionally,
many other halachic topics are discussed within the sefer that are
not covered in this synopsis.

Shabbos and Yom Tov (Chapters 1-4)

The Prohibition of Amira Akum — a Non-Jew May Not Work
for a Jew on Shabbos

Since a Facility must remain operational on Shabbos and the
workers perform many tasks that are prohibited on Shabbos (as
explained in Chapter 2), the sefer presents four approaches that,
when properly implemented, will permit the Facility to operate
on Shabbos in a halachically acceptable manner. This should be
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addressed with ample time prior to taking ownership of the
Facility.

(1) Partnering with a Non-Jew: If a Jew owns a business together
with a non-Jewish partner who has an equity stake of at least twenty
percent of the business, the problem of amira lakum on Shabbos
can be resolved by stipulating at the outset of their partnership that
they are dividing the annual days of the ownership between them.
The non-Jewish partner will own the business for Shabbos and Yom
Tov, and the Jewish partner will own a corresponding number of

regular weekdays.

(2) Heter Mechirah: The Jewish owner leases or sells the entire
business to a non-Jew for the duration of every Shabbos and Yom
Tov. The numerous problems with this heter are discussed within,

and suggestions are given how to best address these issues.

(3) Management Company: Some poskim recommend hiring
a company to oversee the management of the Facility. Under this
arrangement, the Jewish owner of a Facility contracts with an
outside non-Jewish company to actually manage the Facility’s day-

to-day operations over the course of the entire year.

(4) In-House Management Company: If hiring a separate
management company is not practical, one has the option to set up

an in-house management company.

Food Operations

The Prohibition of “Commerce with Non-Kosher Food”
(Chapter 5)
This prohibition precludes serving non-kosher food in a Facility,

even if all the patients are non-Jews.
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The Prohibition of Lifnei Iveir — One May Not Cause Others to
Sin (Chapters 6-7)

This prohibition presents an additional issue when non-kosher
food is served and there are Jewish residents in the Facility, as there
inevitably will be. Therefore, it is highly recommended that the

Facility only serve kosher food, whenever possible.

Operating a Non-Kosher Kitchen (Chapter 9)

When serving kosher meals does not seem to be a viable option,
a competent halachic authority should be consulted to decide
what steps can be taken to rectify the situation, and whether
or not non-kosher food service is in fact permissible. The sefer

presents four possible approaches:

(1) Heter Mechirah: This approach is to lease or sell the entire
Facility to anon-Jew, and sell all the foodstufts to him. The numerous

problems with this approach are discussed within.

(2) Outsourcing the Kitchen: The optimal solution suggested
is to hire a company to run the food-servicing department of the

Facility, and allow them to choose whether to serve kosher or non-
kosher food.

(3) In-House Outsourcing: If hiring an independent outsourcing
company is not an option, one can set up an in-house outsourcing

company.

(4) Partnering with a Non-Jew: If the previous two approaches
cannot be arranged, a non-Jew may be brought in as a partner in
the Facility. The terms of the partnership are such that the non-
Jewish partner is completely responsible for the food service of the
Facility, has full ownership of all the food in the Facility, and makes

all decisions regarding what to serve.
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Chametz on Pesach (Chapter 11)

Chametz on Pesach is an issur hanaah and carries an especially
strong punishment for those who eat it. Additionally, the issur is
only in effect for a short duration. Therefore, every effort should be
made to avoid serving chametz to Jewish residents.

Operating a Kosher Kitchen (Chapter 8)

Operating a kosher kitchen has its own set of challenges, such
as bishul akum, unwatched food (commonly referred to as basar
shenisalum min haayin), and basar bchalav.
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SECTION 1—
Operating on Shabbos and Yom Tov

Chapter 1: Amira L'Akum

Instructing a Non-Jew (to Perform Work
Prohibited to Jews)

Synopsis of the Laws

As is well known, a Jew may not tell or ask a non-Jew to
perform melachah for the Jew’s benefit on Shabbos or Yom Tov.
This prohibition is known as amira lakum. Although the laws of
amira lakum are generally associated with the laws of Shabbos, this
prohibition actually applies to all laws of the Torah. (For example,
since it is forbidden for a Jew to do commerce with non-kosher
foods, as is discussed in Chapter 5, it is also forbidden for a Jew to
hire a non-Jewish worker to do such commerce on his behalf? (see
Chapter 5, Sec. V).
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The laws of amira lakum are wide-ranging, and it is beyond the
scope of this work to elaborate on all the details. Obviously, though,
these laws are extremely relevant to the operation of a Healthcare
Facility, which operates seven days a week and whose employees
generally include numerous non-Jewish personnel working on
Shabbos. We therefore provide here a synopsis of the laws of amira
lakum, focusing on the rules that impact the management of a
Facility.

I. Basis of the Prohibition of Amira CAkum

The general consensus of the poskim is that the prohibition of
amira lakum is a Rabbinic law (d’Rabbanan).?

The poskim provide three reasons why Chazal instituted the
prohibition of amira lakum. The first two reasons apply specifically
to Shabbos and Yom Tov, and the third reason applies to all of the
Torah’s laws.

A. Honor of Shabbos

The pasuk (Yeshayahu 58:13) says regarding Shabbos, in7an
727 7371 %00 RivAN 27T Niwyn - Honor it by refraining from
your dealings, from seeking out your needs, and from speaking
[forbidden] matters. Thus, it is forbidden to instruct a non-Jew to
do something that the Jew may not do on Shabbos. As the pasuk
indicates, the honor of Shabbos demands that one refrain from
such speech.*
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B. Protecting against Desecration of Shabbos

If it would be permitted to tell a non-Jew to perform melachah on
one’s behalf, the sanctity of Shabbos would be lessened in people’s
eyes and they might come to do melachah themselves. Therefore, to
protect against chillul Shabbos done by Jews, Chazal forbade telling
a non-Jew to do melachah.®

C. Agency — mn*ow

A shaliach is an agent. The concept of shlichus, agency, is based
on the principle of 1mN3 OTR YW YMOW - a person’s agent is considered
like himself. In other words, the shaliach “becomes” the sender with
regard to the task that he was sent to fulfill. Although by Biblical
law, a non-Jew cannot become a shaliach for a Jew, Chazal decreed
that the non-Jew should be viewed as the Jew’s agent, and one may
not instruct a non-Jew to do melachah on one’s behalf.*

D. Applying the Reasons

There are practical differences that emerge from the above
reasons for the prohibition of amira lakum.

According to the reason that amira lakum is a form of speech
that infringes on the honor of Shabbos, it would be forbidden only
to tell a non-Jew on Shabbos to do melachah, but it would not be
forbidden to instruct him before Shabbos to do melachah during
Shabbos. Since, however, the non-Jew is considered the Jew’s agent,
anything he does on Shabbos is viewed as being done by the Jew;
thus, it is forbidden to have him do melachah on Shabbos even by
instructing him on a weekday.
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On the other hand, according to the reason of “agency;” it would
be forbidden only to have the non-Jew perform melachah on
Shabbos, but it would not be forbidden to instruct him on Shabbos
to do melachah after Shabbos. Based on the reason of speech that
infringes on the honor of Shabbos, however, it is prohibited to tell a
non-Jew on Shabbos to perform melachah on a weekday.

The halachah takes all of the above reasons into account. Thus,
it is forbidden to tell a non-Jew before Shabbos (i.e., on a weekday)
to do melachah on Shabbos, and it is also forbidden to tell him on
Shabbos to do melachah after Shabbos.”

IL. Scope of the Prohibition

A. When, and to What, Does It Apply?

The prohibition of amira lakum applies on Shabbos, as well as
Yom Tov and Chol Hamoed.? It is forbidden to instruct a non-Jew
to do that which is prohibited for a Jew to do either mid’Oraisa
(from Biblical law) or mid’Rabbanan (from Rabbinic law). [There
are cases of great need where a non-Jew may be instructed on
Shabbos to do melachah. The details of this will be discussed below,
in section D.]

B. A Non-Jew Doing Melachah on His Own

Even if a non-Jew does melachah without being instructed, if he
does it for the sake of a Jew — and the Jew is aware of this — the
Jew is obligated to stop him (in many cases). If the Jew does not

7D 2”n) 772770 1MW RN 92007 .(0 "0 DW) 1M1 MIWNT (170 TW "0 NMIR) YW PV L7
N9 VIV NIW,(7PO MM PO MR I IR NMIW (X7 701,0 PO IR) 19T0 ORI (7970
(N 70 y) IpY> MYAP (35 >0 3"N)

TYMN DN PIVI,(0PN D) 1 DY PIVY,(TW YD), 117-10770) NAW PIVY YW1 I |0 .8
.(xnpn o)



Chapter 1: Amira LAkum 31

stop him, he is considered to be acting as the Jew’s agent in the
forbidden act.”

C. Benefiting from Melachah Done by a Non-Jew

After the fact, if a non-Jew performed a Biblical melachah on a
Jew’s behalf on Shabbos or Yom Tov, it is forbidden for any Jew to
derive benefit from that melachah. This applies whether the non-
Jew was instructed to do the melachah or he voluntarily did it on
behalf of a Jew.*

If the non-Jew performed a shvus (a Rabbinically prohibited act)
on a Jew’s behalf, it is forbidden for that Jew and his household to

benefit from it, but permitted for other Jews.*

However, if a non-Jew did melachah for his own benefit, it is

permitted for a Jew to also derive benefit from the melachah.

A non-Jew was visiting his Jewish neighbor Friday night and
realized that a child had accidentally turned off the lights. He decided
to "help” his Jewish neighbor by turning on the incandescent bulb for
him. If the Jew sees the non-Jew attempting to turn on the light, he is
required to stop him. In the event that the non-Jew does switch on the
light, no Jew may benefit from the light that Shabbos, since turning on
an incandescent bulb on Shabbos is a melachah d’Oraisa.

A non-Jew turns on the light in a dark room to read a newspaper.

A Jew may enter the room and use the light to read. Although the
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non-Jew performed a melachah d’Oraisa, he did the melachah for his
own benefit, so the Jew may make use of the light.”

Bringing something from outside the techum on Shabbos or Yom
Tov is an example of a shvus, something prohibited mid Rabbanan.
If a non-Jew delivers something from outside the techum for the
benefit of a Jew, it is prohibited for that Jew and his household to
benefit from the item, but it is permitted for other Jews to benefit
from it.” The item remains prohibited for benefit even after Shabbos
or Yom Tov, until enough time passes for the action to have been
done permissibly after Shabbos or Yom Tov (Wwyw »731). For
example, if the item was transported from a location that was one
hour away, the Jew must wait two hours (one hour for the non-Jew
to go there and one hour to return) after Shabbos or Yom Tov ends
before benefiting from the item.*

D. Exceptions to the Prohibition

In certain circumstances one may tell a non-Jew to perform
melachah, however these exceptions are limited and would not
allow for the regular operation of a Healthcare Facility.

Certainly, in cases of pikuach nefesh, when a patients life
is at stake, the prohibitions of Shabbos are suspended, and all
interventions are permitted. However, by and large, the day-to-day
operations within the Healthcare Facility, and the majority of the
actions performed on behalf of the residents, do not fall under the
classification of actions done for life-saving purposes.

1T MIRON IR PIWHT W91 .RNDD 73 TIRY 91 10K 3 IpYTH PIwDT (ow) v .12
YR, WNN MRY L7IWA IWIVWI RPIT 10T (0 pyo) TV w7 SR Yawa 1 xnw
PP TIW T30 12 IPY YRIWOD NOR HRIW Haw RN PWRN ITRY 27530 1290 Y O
HRIW? IRY nawn IpYTn OAT

(1”00pN "0 ;N"0 MOW "0 NIR) V"W .13

("o now "o 1”0 w0pn o) VIV .14



Chapter 1: Amira LAkum 33

Additionally, even for a sick person who is choleh shein bo
sakanah (bedridden), it is permissible to tell a non-Jew to do any
melachah necessary for the sick persons well-being. However,
many of the melachos performed in a Facility for the patients are
unnecessary for the well-being of the patients. For example, the
entertainment and snacks provided may not be necessary for the
health of the ill patients. Similarly, the services performed by the
marketing and billing departments are not necessary for their
welfare. Additionally, not all the patients in Facilities [especially
in Assisted Living Facilities] are sufficiently ill or elderly to permit
telling a non-Jew to do melachah for them. Therefore, this exception
would not be sufficient to allow normal operations of a Facility on
Shabbos and Yom Tov.*

Since amira lakum is a Rabbinic prohibition, Chazal were
lenient in certain pressing circumstances, such as in a case of hefsed
merubah (great financial loss), and permitted a Jew to tell a non-
Jew to perform an act that is prohibited mid’Rabbanan (but not an
act that is prohibited mid’Oraisa). This leniency is known as shvus
d’shvus. However, since many melachos d’ Oraisa are performed in
a Facility, these leniencies would not be sufficient to allow normal
operations of a Facility on Shabbos and Yom Tov.
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I11. Paid Workers

The prohibition of amira lakum applies with regard to paid
workers as well as non-Jews who are not in one’s employ. With
respect to paid workers, there are two primary categories:

(a) 9w, sachir — a hired worker, refers to a non-Jew who is
paid for his time, whether the wage is calculated hourly or at a
daily rate. Classic examples of sachir are a secretary or receptionist,
whose salary is based on an hourly scale. Even if they do not “punch
a clock;” their wage is based on the assumption that they work a
certain number of hours per week.

(b) y93p, kablan — a contractor, referring to someone who is paid
by the job regardless of how long it takes. Classic examples of a
kablan are a landscaper or a dry-cleaner, whose fees are based on
the job to be done, and remain fixed regardless of how short or how
long it actually takes to complete.

The categories of sachir and kablan are subject to different laws,
as will now be explained.

A. Sachir — a Hired Hand

If a person is hired for a set wage per hour or per day, the
employee is viewed as an agent of the employer in any task that
he (or she) does. Although the employee is working for the sake of
his wage, whatever task he is assigned during the hours of employ
is ultimately done at the employer’s behest. His time belongs to
the employer, and during that time he follows the employer’s
instructions or he fulfills the tasks that he knows the employer
needs him to perform. Since he is working for the employer, and
not for himself, he is considered the employer’s agent. It is therefore
prohibited to allow him do melachah on Shabbos as part of his job,
even if he does the melachah without being instructed.*

(77011 70) 29 PW INYY .16
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In this sense, an employee is treated more stringently than a non-
employee. When someone is not an employee, it is permitted to tell
him on a weekday to do something that is forbidden on Shabbos,
as long as one does not specify that he should do it on Shabbos. In
other words, on Friday, one may ask a non-Jew to do a melachah
for him “over the weekend” if the non-Jew has enough time to do
it before, or after, Shabbos (during normal working hours). There
is no problem of agency since the terms of the instructions do not
specify that the work be done on Shabbos. Thus, if the non-Jew
chooses to do the work on Shabbos, he does so of his own volition.

On the other hand, when someone is an employee (a sachir),
during the time that he works he is always viewed as the employer’s
agent. Thus, one may not let him do melachah on Shabbos even if
the job does not require him to do that particular task specifically
on Shabbos (i.e., it is a task that can just as well be done another

day).

A medical billing company hires a non-Jewish software engineer,
who gets paid by the hour. The position requires working at least forty
hours per week, but allows for some flexibility. The non-Jew decides
to come into the office to work some of those hours on Shabbos, so
that he can take some personal time during the week. Although he is
choosing to work on Shabbos, that work is considered to have been
performed on the employer’s behalf. In the event the Jewish employer
knows that he is doing melachah, the employer is obligated to tell him
to stop.

A Healthcare Facility employs many hourly workers, such as
receptionists, maintenance personnel, nurses and nurses aides,
kitchen staff, physical and occupational therapists, among others.
Since many of their duties involve prohibited melachah, it is
forbidden to let these employees do work that entails melachah
on Shabbos in the usual manner, even if they were not specifically
instructed to work on Shabbos. Additionally, a Facility might
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contract with a therapist to work a predetermined number of hours
per month for a certain fee, with the therapist setting the schedule
each month. If the therapy involves melachah, the therapist may
not work on Shabbos. (In Chapter 2, we will discuss methods of
arranging for a Facility to operate on Shabbos in a permissible

manner.)

It should be noted that the prohibition to hire a sachir who works
on Shabbos applies even in a situation where no other Jew is aware
that this work is taking place (e.g., a Facility with no Jewish residents,
in a totally non-Jewish neighborhood). Also, the prohibition applies
whether the work is done in the employer’s Facility or in another
location such as the employee’s home. As has been explained, the
reason it is prohibited is because the sachir is considered the Jew’s
agent, so it is as if the Jew himself is desecrating Shabbos. Thus, the
location of the work, or the presence of other Jews, is irrelevant.”

B. Kablan — a Contractor

When a person is hired to perform a certain task, and is paid for
the job rather than for the time worked (the price is fixed for the
completed job, regardless of how long it takes), he is considered to
be working for himself until he finishes the job. Since he cannot
demand payment for his time, completion of the task is his own
responsibility. Thus, while working, he is not the agent of the
person who hired him. It follows that if he chooses to do the work
on Shabbos, one is not required to stop him, since he is doing his

own work for which he will later charge the Jew a fixed amount.*
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Even if the contractors fee is based on an estimate of how
many hours the job is expected to take, he is considered a kablan.
Ultimately, he is being paid for the completed job, and the estimation
of hours is merely a way of calculating a fair price for the job.

Knowing, or Stipulating, That the Kablan Will Work on Shabbos

It is permitted for a Jew to hire a non-Jewish kablan even if the
kablan informs the Jew that he intends to work on Shabbos. The
fact that the Jew is aware that the work is done on Shabbos makes
no difference, since the kablan is an independent contractor who
works for himself until the job is completed, as has been explained.
However, it is prohibited for the Jew to stipulate that the work shall
be done on Shabbos.”

A common application of the concept of kablanus is the sending
of a letter. It is permitted to send an express letter via a carrier before
Shabbos, without stipulating the day of delivery, even though one
knows that it will most likely be delivered on Shabbos. The carrier is
considered a kablan, since it is paid a set fee for delivery, and the fact
that it chooses to make the delivery on Shabbos is not the sender’s
concern. It is forbidden, however, for the sender to specify that the
item should be delivered on Shabbos (to request Saturday delivery,
or to specity “overnight” delivery on Friday), as this is prohibited
even with a kablan. (In cases of hefsed merubah, a halachic authority
should be consulted.)®
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Even if the Jew does not explicitly stipulate that the work shall be
done on Shabbos, if it is not possible for the work to be done on any
other day, he may not hire the non-Jew for the job. Hiring a person
in this situation is tantamount to stipulating that he shall work for
the Jew on Shabbos.*

On the other hand, if the work can be done on a weekday but
the non-Jew does it on Shabbos because that is the only day that
he has time for it (e.g., he has another job during the week), the
Jew may hire him. In this case, the non-Jew is working on Shabbos
for his own benefit and convenience, not on account of the Jew’s
requirement.”

A Nursing Home engages the services of a dietitian to work with
the residents. In his fee proposal, the dietitian explains that based
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on his estimate that he will be spending approximately twenty-five
minutes per resident, he will charge $30 per resident. Due to his busy
practice, which takes up most of his working hours Monday through
Friday, he informs the administrator that he will be unable to visit
during the week, and will do most of his visits with the residents on
Saturday afternoons. This is permissible since the dietitian has the
status of a kablan, and has the option of performing the job on days
other than Shabbos.

* e

A Facility hires a nursing consultant to improve the policies and
procedures for nursing care. The project includes scheduling meetings
with the staff nurses to collaboratively work on a comprehensive
manual, as well as showing slide shows and presentations to the staff.
The consultant agrees to charge a set fee for the project.

Since the employees’ workload tends to be lighter on Saturday
mornings, the consultant is asked to meet with the staff at that time,
because it will result in less disruption to the Facility and its residents.

Although the consultant has the status of a kablan, since she is
being asked to specifically do the work on Shabbos, this arrangement
is prohibited.

Based on the laws outlined above, it would seem to be permitted
to contract with a non-Jewish landscaper to care for the grounds
of a Facility, since landscapers get paid by the job (he is a kablan)
and follow a schedule that they set for their own convenience. If the
landscaper then decides to do the work on Shabbos, it should not
be the Jew’s concern. However, if the Facility is located in a place
where other Jews will see the work done on Shabbos, letting the
landscaper work publicly would be a degradation of Shabbos and is
not permitted.” (See Sec. D below regarding maris ayin.)
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C. Aris — Profit Sharing

Aside from a sachir (hired worker) and a kablan (independent
contractor), thereisanother type of worker — an aris (sharecropper);
this refers to anyone who receives a share of the profit that is
generated by his work.

Even if he receives a small share of the profits, and the Jewish
owner of the business receives the majority, the aris is not viewed
as an agent of the Jew. Rather, he is considered to be working for
himself, since his intention is to do the work for his own benefit,
for the share of the profit that is his.* Thus, an aris is essentially
treated like a kablan. Aslong as one takes care not to specity (either
verbally or implicitly) that the work must be done on Shabbos,
if the aris does work on Shabbos, he does so by his own choice,
and the prohibition of amira lakum does not apply, as explained
above regarding a kablan.”® (Also, see below, Sec. D, regarding
maris ayin.)

For example: It is permitted to hire a debt-collection agency
even if it does collections on Shabbos, since the agency receives
a percentage of the collections. It is prohibited, however, to hire
the agency if one stipulates that collections shall take place on
Shabbos.
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D. The Prohibition of Maris Ayin (Appearance of Impropriety)

Until now, we have explained that a kablan or an aris is considered
to be acting independently, and one may allow him to work on
Shabbos (as long as the timing was not stipulated by the Jew). Even
in the case of a kablan or aris, though, there is another factor to
be considered. Chazal prohibited several actions due to maris ayin,
literally, appearances to the eye, referring to any action that may
appear to people as if one performed a forbidden act.

Due to the prohibition of maris ayin, even hiring a kablan or
aris who works on Shabbos is forbidden, when people who see him
working will think he is the Jew’s sachir (whom it is categorically
forbidden to let work on Shabbos). Thus, the heter to hire a kablan
or aris who works on Shabbos, discussed above, is limited to
circumstances in which he will not be seen by Jews. This applies to
the following cases:

1) The work is done in a neighborhood where there are no
Jewish residents, and no Jews reside within the techum Shabbos (the
boundary within which a Jew is permitted to walk on Shabbos). Or
2) the kablan or aris does the work outside the Jew’s domain (e.g.,
in his own house or office).

Since in these two situations, no other Jew will see the non-
Jewish kablan or aris working on Shabbos for his Jewish employer,
there is no concern of maris ayin and it is therefore permitted.*

Another situation in which there is no concern for maris ayin
is where people are not aware that the Facility hiring the kablan or
aris is under Jewish (or partial Jewish) ownership.”

DWW R’R ©IR1 0N (P P”0 237 D) 7M1 MIWND (270 137 °O1,X"D T "0 NIR) V"W .26
(R"D 20770 NIR) YWY (:RD 97 17) RT3 IRITND PV IPRIN

(17001 70) AT MUN Y 27



42 Healthcare Facilities in Halachah

A sachir may not do melachah even in these circumstances, since
he is considered the agent of his Jewish employer, as explained
above. (See above, end of Sec. III, A.)

Where Kablanus is the Norm

There is a debate among the Rishonim regarding the law in a
place where the work performed is normally done with a kablanus
(contracting) arrangement, rather than a sechirus (salaried)
arrangement. Nowadays, this would include jobs such as building
repairs or landscaping, which are almost always done under a
contract that sets a fixed price for the entire job. Some Rishonim
maintain that since kablanus is the norm for this work, there is no
concern of maris ayin, because people will surely realize that the
person doing the work is a kablan. Accordingly, they rule that it is
permitted to allow a kablan to perform this work on Shabbos even
in an area frequented by Jews.”

Other Rishonim argue that the prohibition of maris ayin applies
even in this situation, because many people do not understand the
distinction between a kablan and a sachir, and if a kablan is allowed
to do work in public, people will mistakenly permit hiring a sachir
as well. These Rishonim therefore prohibit a kablan arrangement in
a Jewish area in all circumstances.”

The majority of poskim rule in accordance with the lenient
opinion.* Nevertheless, prominent poskim have written that
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nowadays, when so many of our brethren are lax in regard to
Shabbos, one should be stringent and avoid allowing a non-Jewish
kablan to do melachah on Shabbos in an area where he may be seen
by Jews.*

For example: If a non-Jewish kablan was hired to do repairs
on the exterior of a building, the basic halachah would permit
allowing him to do the work on Shabbos even if the building is in
a Jewish neighborhood, since nowadays this work is always done
by independent contractors. In practice, however, one should not
allow this. If, however, the work is done in an area that is not within
the techum Shabbos of any Jews, it is permitted.

Conclusion

In a standard Healthcare Facility, many of the employees are
hourly workers in the category of sachir, whom one may not allow
to perform any melachah on Shabbos or Yom Tov, even if they are
not explicitly instructed to do it. A portion of the staff may consist
of independent contractors in the category of kablan, but their
contracts often require them to work specifically on Shabbos, which
is also prohibited.

One might think that it is possible to contract with the employees
that they should receive a percentage of the profit that accrues on
Shabbos, which would place them in the category of aris.”> While
this arrangement may be possible in other businesses, it is not
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practical in a Healthcare Facility where many employees must work
on Shabbos, and as mentioned above, one may not stipulate with an
aris that he shall work on Shabbos.*

It is thus evident that it is practically impossible to operate a
Healthcare Facility on Shabbos or Yom Tov without transgressing
the prohibition of amira lakum. In Chapter 2, we will discuss
what arrangements can be made to allow a Facility under Jewish
ownership to continue to operate on Shabbos and Yom Tov.

It should be noted that the Shulchan Aruch (Y.D. 157:1) rules
that one is required to sacrifice all of his money in order to avoid
transgressing any prohibition of the Torah. The Gra (there, §4)
mentions specifically that this includes Rabbinic prohibitions such
as amira lakum.
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Chapter 2: Facility Operations
on Shabbos and Yom Tov

I. The Problem

The daily operation of a Healthcare Facility is a multifaceted

endeavor involving the efforts of a host of employees. Thus, running

a Facility on Shabbos or Yom Tov entails constant prohibited actions

— both melachos d’Oraisa and issurei d’Rabbanan.

Nurses. Nurses constantly write — they are tasked with
“documentation reports” to be completed after every shift,
and must record every time they administer medications.
Nurses must use the intercom system to be in touch with
residents, and the telephone to contact medical advisors.

Maintenance. The maintenance staft’s responsibilities
involve many prohibited acts, such as fixing broken furniture
or repairing malfunctioning equipment. The janitorial staff’s
duties include the prohibited actions of mopping the floor,
which entails sechitah, and the use of electrical equipment
such as vacuum cleaners. Laundering linens and resident’s
clothing is melabein, a melachah d’Oraisa.

Kitchen. The kitchen staft performs many melachos d’Oraisa
while cooking and baking.

Office staff. Secretaries write, talk on the telephone, and use
computers. Oftentimes, offices (e.g., financial offices) are
closed on weekends, but are nevertheless open on Yom Tov.

The primary halachic problem of Shabbos operation is the

prohibition of amira lakum — instructing a non-Jew to perform

prohibited actions.
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Although the employees are contractual workers, since they get
paid by the hour it is forbidden to contract with them to work on
Shabbos and to perform tasks that are prohibited on Shabbos.

In addition, a Jew may not benefit from any activity forbidden
on Shabbos that is done on his or her behalf, (as a general rule; see
Chapter 1, Sec. II, C).

I1. Potential Solutions

There are several possible arrangements that can be made to
avoid the problem of amira lakum, which would potentially allow a
Jewish-owned Healthcare Facility to operate on Shabbos, but which
are, at best, impractical to implement:

A. Aris

In some businesses, the problem of amira lakum can be
alleviated if the non-Jewish employee has the status of an aris. An
aris is someone who works in a Jewish business, but is not paid
in the conventional sense; rather, his “payment” is his share of the
profits generated by the business. Since the non-Jew is essentially
working for himself, he may choose to do his share of the work on
Shabbos. When utilized correctly, the law of aris can be used to
enable a Jewish business to remain open on Shabbos.

This arrangement is not practical in a Healthcare Facility:

(1) Many employees must work on Shabbos, and one may not
stipulate with an aris that he shall work on Shabbos.?
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